PO Box 425

MAYLANDS

WA 6931

25 September 2017

Minister for Indigenous Affairs

Senator Nigel Scullion

Parliament House 

Canberra 

ACT 2600

 Dear Mr Scullion




RE: Nomination of Kulaluk Lease Area as a Heritage Site 

Thank you for your reply via Mr Ben Peoples, dated 19 August 2017, Reference MC17-056580. 

I am very heartened that the Minister for Indigenous Affairs “is aware of long-standing disputes” regarding future directions for the 301-hectare Kulaluk Lease Area granted to the Larrakia people as a Special Purpose Lease in August 1979.

The reasons for the land grant are clearly set out in the recommendations of the Aboriginal Land Rights Commissioner, Mr Justice Woodward in 1974 and the recommendations of the Interim Aboriginal Land Commissioner, Mr Justice Ward in 1975. More recently, Dr David Ritchie's historical analysis for the NT Heritage Council supported the registration of the Kulaluk Lease Area as a heritage site. References for more reports on the Kulaluk Lease Area are listed below, including my 2008 report to the Larrakia Nation Aboriginal Corporation, “Recommendations for a Kulaluk Wilderness, Heritage and Education Park: A last opportunity to be true to the vision of its founders?”

As Judge Woodward sets out in some detail the land was once part of the old Bagot Aboriginal Reserve. Amongst other culturally significant sites, the area holds an Aboriginal burial ground and World War II sites. Much of the area is in the flight path of the Darwin RAAF Base and International Airport and lies in the cyclone surge zone.
Does the Minister's awareness of “long-standing disputes” include knowledge of the Federally-funded two million dollar failed aquaculture project on the lease and a previous failed prawn farm, the illegal stock-piling of contaminated construction waste on the lease, the dumping of construction waste into the mangroves on the lease, the granting of a 99-year sublease to McDonald's Restaurant on the lease, the rezoning and clearing of a burial ground site on the lease (situated in a cyclone surge zone), a non-lapsing caveat to developers over much of the lease, and various land speculative promotions by Jape alias Vysrose, alias Citiland alias Axiom since 1993 which include a theme park, golf course, motels, medical centre, vet clinic, shopping centres and light industry, all of which have amounted to nothing. 

According to the Hollingsworth report (1985) the attraction to developers is that there is no land cost component for land granted as a community SPL at a rate of ten cents per annum. Not surprisingly, therefore, Arafura Harbour, alias Gwelo Investments P/L has been prepared to pay the leaseholders $250,000 a year since 2009 for a caveat over the mangrove wetlands and a tidal creek, despite these areas being culturally and environmentally important to the integrity of the lease. This fact was recognised by Judge Ward when he extended the lease boundaries to below the high tide mark (also see Sharp [2002], below).
Minister Scullion, perhaps you must be aware that none of the above secret deals made by the leaseholders enable “sustainable and culturally appropriate economic development on Aboriginal land,” to which you state your government is committed. Of major concern is that none of the “long-standing disputes” listed in this letter have been done in a “transparent and accountable manner that provides broad community benefit,” to which you state your government is committed to enabling. 
All the above mentioned proposed financial agreements will alienate the land from Aboriginal and community use for the supposed financial benefit of one particular family group (see “Price of Land: One family's war to develop a patch of Darwin” by Gary Shipway, NT News, Saturday Extra, August 12, 2017, pages 17-19).

As you state in your reply, the Hon Lauren Moss MLA, Minister for Tourism and Culture, recently upheld the decision by the previous Minister, David Tollner MLA to reject the recommendations of his Heritage Council to register the Kulaluk Lease Area. The nomination to the Heritage Council was made by the Larrakia Nation Aboriginal Corporation. However, David Tollner had a clear conflict of interest, in that he and the Chief Minister at the time, Adam Giles, signed a Memorandum of Understanding with the lease-holders. Dave Tollner has also declared at public meetings he has a “soft spot” for the Gwalwa Daraniki Association (the leaseholders).

Mr Scullion, your reply does offer some hope for the Larrakia and concerned public by suggesting proponents investigate opportunities for heritage listing under the Aboriginal and Torres Strait Islander Heritage Protection Act, 1984 or the Environment Protection and Biodiversity Conservation Act, 1999.

Considering the ongoing and imminent threats to the Kulaluk Leae Area, a request for an emergency declaration by the Minister is not unreasonable. 

Section 9 of the Aboriginal and Torres Strait Islander Heritage Protection Act, 1984, states an emergency declaration is made 

(1) Where the Minister:

(a) receives an application made orally or in writing by or on behalf of an Aboriginal or a group of Aboriginals seeking the preservation or protection of a specified area from injury or desecration; and

(b) is satisfied: 

(i) that the area is a significant Aboriginal area; and

(ii) that it is under serious and immediate threat of injury or desecration;

he or she [the Minister] may, by legistlative instrument, make a declaration in relation to the area.

In her book, “Saltwater People: the Waves of Memory”, Nonie Sharp (2002:41) writes:

“Today the Larrakia cling to generations-old traditions, to the narratives of the creator figures who swam or walked the paths that came to define their territories and themselves. Their 1970 claim to a section of waterfront known as Kulaluk in the Darwin suburbs may well be the first claim to sea country made along the tropical coast of Australia.” 
The Larrakia tried to protect the Kulaluk Lease Area by nominating it as a heritage site under the NT Heritage Act. Past actions by the Northern Territory Government suggest the only hope remaining to preserve the land won by the ancestors is a plea for the Minister to declare the Kulaluk Lease Area to be a significant area under imminent threat.  
Mr Scullion, we implore you to please consider an emergency declaration to save the Kulaluk Lease Area by the activation of S.9 of the Aboriginal and Torres Strait Islander Heritage Protection Act, 1984.

Yours sincerely
Dr William B Day
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